	HIGH LIFE HIGHLAND

20 October 2011

  
REPORT TO BOARD OF DIRECTORS   
	AGENDA ITEM 6   

REPORT No HLH 11/11


Code of Conduct and Guidance for the Acceptance of Gifts and Hospitality for Directors 

Report by Company Secretary
	Summary

The purpose of this report is to recommend a Code of Conduct for Directors and Guidance for Directors on the acceptance of Gifts and Hospitality arising out of membership of the Board of High Life Highland.

It is recommended the Directors agree that:-
i. the Code of Conduct for Directors outlined in Appendix A is adopted; and
ii. Guidance on the acceptance of Gifts and Hospitality offered, outlined in Appendix B is adopted.

  


	1.
	Background



	1.1
	It is important for the smooth and ethical operation of the Company that Directors agree a common Code of Conduct for their involvement in High Life Highland (HLH).  It is also important that Directors agree a common approach to the acceptance of gifts and hospitality.



	2.
	Code of Conduct



	2.1


	Reputation has a direct and major impact on the perception and well-being of every organisation.  The Scottish public has a high expectation of those who serve on the Boards of charitable and public bodies and of the way in which they should conduct themselves in undertaking their duties. Directors must meet those expectations by ensuring that their conduct is above reproach.

	2.2
	It is therefore essential that such bodies set out a Code of Conduct for Directors which can also assist the public to understand the principles that guide the Board in its work.  A proposed Code of Conduct for Directors is attached in Appendix A.

	
	

	3.
	Acceptance of Gifts and Hospitality



	3.1
	Similarly, guidance on acceptance of gifts and hospitality is proposed in Appendix B.  This has been devised with reference to ‘The Councillors’ Code of Conduct’ 3rd Edition – Published by The Scottish Government in December 2010.  


	Recommendation 

It is recommended the Directors agree that:

1. the Code of Conduct for Directors outlined in Appendix A is adopted; and
2. Guidance on the acceptance of Gifts and Hospitality offered, outlined in Appendix B is adopted.

  


Signature:

Designation:

Company Secretary
Date:


10 October 2011  
APPENDIX A
HIGH LIFE HIGHLAND

Code of Conduct for Directors

High Life Highland (“the Company”)

CODE OF CONDUCT FOR DIRECTORS

1. general Duties of the Directors
1.1 The Directors are responsible for overall supervision and control of the activities of High Life Highland. 

1.2 Under company law, it is the duty of each Director of the Company:

1.2.1 to take decisions (and exercise his/her other powers and responsibilities as a Director) in such a way as he/she considers, in good faith, would be most likely to promote the success of the Company in achieving its purposes (as set out in the articles of association);

1.2.2 to act in accordance with the Company’s memorandum and articles, and to exercise his/her powers only for the purposes for which they were conferred;

1.2.3 to exercise independent judgement;

1.2.4 to exercise reasonable care, skill and diligence;

1.2.5 to avoid situations in which he/she has or can have a direct or indirect interest that conflicts with, or may conflict with, the interests of the Company. This duty does not apply to a conflict of interest in relation to a transaction or arrangement with the Company;

1.2.6 not to accept any benefit from a third party which is conferred because of his/her being a Director or his/her not doing anything  as a Director;

1.2.7 to declare interests in proposed transactions or arrangements with the Company.

1.3 In addition, Scottish charity legislation requires each of the Directors:  

1.3.1 to act at all times in the interests of the Company; 

1.3.2 to seek, in good faith, to ensure that the Company acts in a manner which is consistent with its purposes (as set out in its articles of association);

1.3.3 to act with reasonable care and diligence (defined as “the care and diligence which it is reasonable to expect of a person who is managing the affairs of another person”); 

1.3.4 to ensure that the Company complies with any direction, requirement, notice or duty imposed under or by virtue of Scottish charity legislation;

1.3.5 to take such steps as are reasonably practicable to ensure that any breach by a Director of any of the above duties (or the duties in relation to conflict of interest imposed by the legislation) is corrected by the Director concerned, and not repeated;

1.3.6 to take such steps as are reasonably practicable to ensure that any Director who has been in serious or persistent breach of his/her duties under the charities legislation is removed as a Director. 

1.4 The Directors must use all reasonable endeavours to ensure that they:

1.4.1 exercise proper control over the Company’s services, activities, assets, staff and consultants;

1.4.2 ensure that the Company acts in accordance with its articles of association, and in compliance with all legal requirements;

1.4.3 set or approve appropriate strategies, policies, proposals and budgets, and monitor the Company’s performance against them;

1.4.4 put in place an appropriate framework of delegation, and appropriate systems of internal control;

1.4.5 conduct the Company’s affairs with honesty and integrity;

1.4.6 manage prudently the Company’s resources, including public and private money which is invested in the Company’s work;

1.4.7 ensure that conditions attached to grants, loans or donations to the Company are adhered to;

1.4.8 ensure that the Company maintains an adequate record keeping system and adheres to all administrative requirements imposed by Company law and all other relevant legislation;

1.4.9 carry out regular risk reviews, and take appropriate steps to manage or otherwise respond to significant risks relating to the Company and its activities;

1.4.10 attend all Board meetings and participate in the Board’s deliberations and decision-making; 

1.4.11 co-operate with the Company’s Audit Committee; and

1.4.12 comply with all applicable statutes, rules and regulations and this Code of Conduct.

1.5 If a Director strongly disagrees with a Board decision, the Director is entitled to have his/her dissent recorded in the minutes of the relevant Board meeting. A dissenting Director must not actively undermine any action which has been decided upon by majority vote at a Board meeting.

2. Conflicts of interest
2.1 In accordance with paragraph 1.3.1, each of the Directors must put the interests of the Company before his/her own interests or those of any other person or organisation and each Director has a duty (in accordance with paragraph 1.2.1) to take decisions and exercise his/her other powers in such a way as he/she considers would be most likely to promote the success of the Company in achieving its purposes.  This is of particular importance for Council Directors.
2.2 Each of the Directors is under a positive duty to avoid placing him/herself in a position where there is a conflict (or potential conflict) between the duties which the Director owes to the Company and either, his/her personal interests, or other duties which he/she owes to a third party.  This is a statutory duty and is very widely drawn (covering situations as opposed to specific conflicts and also covering direct and indirect interests).

2.3 It is recognised that the duty referred to at paragraph 2.2 could potentially put certain Directors in a difficult position (where those Directors are elected members, of The Highland Council), but provision has been made for this in the Company’s articles of association (see paragraph 2.5 below).

2.4 The duty to positively avoid conflicts of interest does not apply to interests in transactions or arrangements with the Company.  Further, the duty will not be infringed in the following circumstances:-

2.4.1 where the situation cannot be reasonably regarded as likely to give rise to a conflict of interest;

2.4.2 where the Company's articles contain measures for dealing with conflicts of interest and where a director takes any action or omits to take any action in compliance with such provisions;

2.4.3 where the matter has been authorised by the board of directors in advance; independent board authorisation of a conflict will only be valid if the quorum is met without counting the director in question and if the conflicted director has not participated in the taking of the decision (or if the decision would have been valid without his/her taking part); independent board authorisation is not permitted with regard to the acceptance by directors of benefits from third parties.

2.5 In accordance with paragraph 2.2, the Company’s articles of association specifically state that a Director will not be deemed to be in breach of his/her duty to avoid a conflict of interest situation simply because he/she is an elected representative of The Highland Council; where there is, however, a conflict between the interests of the Company and the interests of The Highland Council (as the party responsible for appointment of a Director), the Director must put the Company's interests first.

2.6 The Company’s articles also include a specific power enabling the board to independently authorise all other conflicts of interest and/or duty (i.e. those not arising as a result of a Director’s connection with The Highland Council).   Independent board authorisation is to be dealt with on a case-by-case basis. In relation to transactions or arrangements with the Company (as opposed to with third parties), the duty to avoid a conflict in the first place, does not apply - rather, there is a duty upon each Director to disclose to his/her fellow Directors the nature and extent of any interest (direct or indirect) in a proposed transaction or arrangement with the Company.

2.7 The declaration referred to at paragraph 2.6 must be made before the Company enters into the relevant transaction or arrangement.  Where a declaration of interest proves to be or becomes inaccurate or incomplete, a further declaration must be made, if the Company has not yet entered into the transaction or arrangement.  

2.8 In terms of existing transactions or arrangements with the Company, a director must similarly declare the nature and extent of his/her interest to the extent that he/she had not declared this prior to the transaction or arrangement having been entered into (i.e. where he/she does not acquire an interest in the transaction until after such time as the Company has entered into it).

2.9 Taking both duties together (i.e. the duty to avoid a conflict of interest and the duty of disclosure), a Director must disclose any interest which could lead to the Director having, or being perceived to have, a conflict of interest in exercising his/her functions as a Director; each Director must comply at all times with the Declaration of Directors’ Interests policy set out in the Schedule to this Code of Conduct.

2.10 Where a Director has, directly or indirectly, a personal interest or duty (unless immaterial) which conflicts or may conflict with the interests of the Company (and on the basis that an interest held by any other individual or organisation who is a Connected Party in relation to that Director – as defined in the Declaration of Directors’ Interests policy set out in the Schedule to this Code of Conduct - will be treated for this purpose as an interest of the Director), the Director must declare this interest or duty to the other Directors at the earliest opportunity and (except as permitted under paragraph 2.11) will not be entitled to vote in relation to the matter which is the subject of the conflict of interest. 

2.11 Except as specified in paragraph 2.10, a Director will be deemed to have a personal interest in relation to a particular matter if a body in relation to which he/she is an employee, director, member of the management committee, officer or elected representative has an interest in that matter. It is likely that the fact that he/she is a director of the Company will mean that he/she will also be debarred from voting at a board/management committee meeting of the other body, in relation to any resolution relating to that matter but that will depend on the nature of the other body and the terms of its constitution. 

2.12 A Director who is an elected member of The Highland Council will be entitled to vote in relation to a particular matter, notwithstanding that The Highland Council has an interest in that matter – but on the basis that in exercising his/her voting rights in respect of that matter, he/she must comply with the requirements set out in paragraph 2.1. It should be noted that it is open to a Director who is an elected member of The Highland Council to decide not to participate in voting in relation to that matter, if he/she would prefer to take that approach.

2.13 If a question arises at a Board meeting (or at a meeting of a committee of Directors) as to the right of a Director to vote, the question may, before the conclusion of the meeting, be referred to the chairperson of the meeting; his/her ruling in relation to any Director other than himself/herself shall be final and conclusive.     

2.14 Each Director shall ensure, as far as reasonably possible, that all other Directors of the Company are aware of their duty to act in the interests of the Company and the requirements in relation to conflict of interest set out above.

3. Personal conduct of Directors
3.1 All Directors should:

3.1.1 account for their actions in an open and transparent manner;

3.1.2 accept responsibility for upholding Board decisions; 

3.1.3 avoid situations or actions which others could reasonably consider to involve improper conduct; and 

3.1.4 not engage in any activities which could be detrimental to the interests of the Company or bring the Company into disrepute.

3.2 Directors must conduct themselves in a professional, respectful and courteous manner during Board meetings, and during all other meetings attended in connection with, or on behalf of, the Company. 

3.3 No Director shall at any time act in an aggressive or offensive manner towards another Director or staff member of the Company, or otherwise act in a manner likely to bring the good name of the Company into disrepute. 

3.4 Directors must act in a way which is consistent with preserving and enhancing public confidence in the integrity of the Company. 

3.5 Directors should exercise authority in an even-handed way and avoid any behaviour that could reasonably be considered to amount to harassment, bullying or discrimination.

4. Equal opportunities
Directors are required to act at all times in accordance with the Company’s Equal Opportunities Policy.

5. Confidentiality
5.1 Directors must treat all information and documents provided to them, and all their deliberations in the furtherance of their duties as Directors, as confidential except (a) when authorised or legally required to disclose such information, documents and/or deliberations or (b) when disclosure is being made in compliance with specific arrangements agreed upon by the Board in furtherance of the Company’s policies on transparency. 

5.2 No Director is permitted to make statements (written or otherwise) to the media or any other party unconnected with the Company that discloses information of a confidential nature relating to Company activities and partnerships.  

5.3 With regards to information that is not of a confidential nature, a Director may make a statement to the media or any other party unconnected to the Company so long as any statement (written or otherwise) cannot reasonably be viewed as being misleading, inaccurate or bringing the Director or the Company into disrepute.  If a Director is uncertain whether a statement could be reasonably viewed as being misleading, inaccurate or could bring the Director or Company into disrepute, the Director must obtain the prior written consent of the Chair before making the statement.  The Chief Executive may at his sole discretion authorise a Director to make a statement and the Chief Executive's decision is final.

5.4 Directors must not use confidential information acquired in the course of their service as a Director for personal advantage. 

5.5 Directors shall make available and share with fellow Directors of the Company such information as may be appropriate to ensure the proper conduct and sound operation of the Company and its Board of Directors.

6. OPENNESS AND ACCOUNTABILITY

6.1 In exercising their functions, Directors should seek to ensure that the Company upholds its commitment to openness and accountability; in furtherance of those principles (and in addition to  the requirements which apply to the Company under Freedom of Information legislation):

6.1.1 The Directors should put in place policies relating to the manner in which minutes of Board meetings and other documents relating to the governance of the Company (including the articles, this Code of Conduct, the policy on Gifts and Hospitality etc) can be accessed by members of the public (but subject to appropriate exclusions/restrictions in relation to material which is confidential);

6.1.2 The Directors should seek to involve stakeholders in appropriate consultations relating to the development of new strategies and other significant developments affecting the Company’s activities;

6.1.3 The Directors should seek to keep stakeholders informed of the Company’s activities through a variety of means, which may include an annual public meeting.

7. Representing the Company
When attending conferences, seminars or events as representatives of the Company, Directors must conduct themselves in a manner consistent with this Code of Conduct and the Company’s policies.

8. Payments and benefits to Directors
The Company may only make payments to a Director where these relate to legitimate, reasonable out of pocket expenses incurred in connection with his/her duties as a Director.  Payment of such expenses shall be made in accordance with the Company’s policy and procedures on Directors’ expenses.  

9. Gifts and hospitality
9.1 Each of the Directors is under a duty not to accept a benefit from a third party conferred by reason of his/her being a director or his/her not doing anything as a Director (unless this is authorised by the Company’s Guidance on gifts and hospitality).

9.2 All Directors are required to adhere to the Company’s policy on gifts and hospitality.  All Directors will be provided with a copy of the Guidance, and must ensure that they are familiar with its contents.

10. Breach of the code
10.1 Failure to follow this Code of Conduct could have serious consequences for the Company through damage to its reputation and potentially the loss of financial and other support. Any apparent breach of the Code of Conduct will be investigated in such manner as may be determined by the Board of Directors. 

10.2 Any finding that a breach of this Code of Conduct has occurred will be treated as a serious matter and the Board of Directors will take appropriate action. In the case of a material breach of this Code of Conduct, the Company’s articles of association provide for the Board of Directors to remove the Director concerned from office as a Director.

10.3 If a Director is ever in doubt about whether a particular action or situation is consistent with this Code of Conduct, he/she should seek advice from the Board before taking action.

10.4 Each Director is required to sign a written acknowledgement on an annual basis, confirming that they he/she has read, understood and will comply with this Code of Conduct. No Director may act as such until he/she has signed such an acknowledgement. 

Declaration

I have read the preceding Code of Conduct and the policies referred to in it, and agree to be bound by its terms.

Signed……………………………………………………Date………………………………………

SCHEDULE 

DECLARATION OF DIRECTORS’ INTERESTS

What interests should be disclosed?

In order to maintain public confidence, the Company requires to adhere to principles of best practice in its approach to conflicts of interest affecting Directors. In line with that policy, each Director is required to disclose any interest which might be perceived as liable to influence his/her judgement in taking decisions as a Director or in exercising his/her other powers as a Director; this therefore involves disclosure of a wider range of interests than those which would require to be disclosed under the general law.

Examples of interests which should be disclosed include the following:

· A business interest in any company or other enterprise which is tendering for the provision of goods or services to the Company, or which has already entered into a contract of that nature

· A directorship in an organisation which has applied for grant funding from the Council, where the Company will be making recommendations to the Council in relation to that grant application

· A position as employee with a body with which the Company has a partnering arrangement 

· A relationship as consultant to an arts organisation which is working with the Company in delivering a major event.

It is important to note that the question of whether or not the Director will be deriving any personal financial benefit is not conclusive in determining whether there is a conflict of interest for the purposes of the Articles of Association or this Code of Conduct. Where, for example, a Director serves on the management committee of an arts organisation in a voluntary capacity, any benefit which that organisation obtains through eg delivering an arts project on behalf of the Company will flow to the organisation, and not to that Director; nevertheless, there could be a perception that his/her involvement in that organisation might have influenced the decision to enter into the arrangement, so it is important that the existence of that linkage is made known in the interests of transparency.

As well as disclosing the Director's own personal interests, the Director should also disclose personal interests held by any "Connected Party". For this purpose, an individual or body will be deemed to be a Connected Party in relation to a given Director if that individual or body falls within any of the following categories: 

· the Director's spouse, civil partner, parent, child or step-child (regardless of age);
· a person with whom a Director lives as partner in an enduring family relationship;
· a child or step-child of a Director's unmarried partner;
· a body corporate with which a Director is “connected” (a director is connected with a body corporate if, but only if, he/she and the persons connected with him/her together (a) are interested in shares comprised in the equity share capital of that body corporate of a nominal value equal to at least 20% of that share capital; or (b) are entitled to exercise or control the exercise of more than 20% of the voting power at any general meeting of that body,
· the trustees of a trust of which the beneficiaries or potential beneficiaries include a Director or any person within the categories listed above (persons acting in the capacity of trustees under an employees' share scheme or pension scheme being disregarded for this purpose); and

· any firm of which a Director is a partner, any of a Director's business partners, or any partner of a person who is connected with a Director under any of the above categories.

When should disclosure be made?
If the Company proposes to enter into a new contract or arrangement with another party in respect of which a Director (and/or a Connected Party) has a personal interest, then the Director should declare that interest either at the Board meeting at which the question of the Company entering into the contract or arrangement is first considered or at the next Board meeting after the Director (or the relevant Connected Party) has acquired his/her interest. 
If the Director (and/or a Connected Party) acquires an interest in a contract or arrangement after it has been entered into by the Company, then the Director should declare this interest at the next Board meeting.

In addition to decisions relating to the Company entering into contracts or other arrangements with other parties (which represent the main focus for declaration of interests under general company law), there are a range of other matters where decisions of the Board might be perceived as having been influenced by inappropriate considerations where a Director (or a Connected Party) had a personal interest or duty eg through membership of the board of another organisation.  Accordingly, each Director is required:

· to disclose to the company secretary in writing, upon appointment to the Board, all directorships and other positions (paid or unpaid) held with other bodies; and particulars of all major shareholdings and similar interests (where these are of sufficient materiality as to fall within the definition of “Connected Parties” above)

· to disclose to the company secretary in writing any new directorship or other position with another body, or any new shareholding or other similar interest (of sufficient materiality as to fall within the definition of “Connected Parties”), which is acquired by him/her during his/her period in office as a Director.

Register of Directors’ Interests

The company secretary will maintain a formal Register of Directors’ Interests, recording all information disclosed by the Directors in compliance with the requirements set out above. The Register of Directors’ Interests will be open to inspection by the Directors, any member of the senior management team, and any member of the public.

Each of the Directors will be expected to ensure that the entries against his/her name in the Register of Directors’ Interests are at all times accurate, comprehensive and up-to-date.
APPENDIX B
High Life Highland

Guidance Relating to the Receipt of Gifts and Hospitality

1.
You must never canvass or seek gifts or hospitality.

2.
You are responsible for your decisions connected with the offer or acceptance of gifts or hospitality and for avoiding the risk of damage to public confidence in High Life Highland. As a general guide, it is usually appropriate to refuse offers except;

a) 
isolated gifts of a trivial character or inexpensive seasonal gifts such as a calendar or diary, or other simple items of office equipment of modest value;


b) 
normal hospitality associated with your duties and which it would reasonably be regarded as inappropriate to refuse; or


c) 
gifts received on behalf of High Life Highland.

3.
You must not accept any offer by way of gift or hospitality which could give rise to a reasonable suspicion of influence on your part to show favour, or disadvantage, to any individual or organisation. You should also consider whether there may be any reasonable perception that any gift received by a Connected Party (spouse or cohabitee or by any company in which you have a controlling interest, or by a partnership of which you are a partner), might influence your judgement. The term “gift” includes benefits such as relief from indebtedness, loan concessions, or provision of services at a cost below that generally charged to members of the public.

4.
You must not accept repeated hospitality from the same source. 

5.
You must not accept any offer of a gift or hospitality from any individual or organisation which stands to gain or benefit from a decision which High Life Highland may be involved in determining, or who is seeking to do business with the Company or its subsidiaries, and which a person might reasonably consider could have a bearing on your judgement. 

6.
You must record with the Company Secretary details of any gifts and hospitality received. The Register of Gifts and Hospitality shall be held by the Company Secretary and be made available for public inspection.
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